W hen one person allegedly injures another, he or she will often attempt to provide an account for the conduct that led to the injury. Specifically, he or she might attempt to disavow, explain, excuse, or justify the behavior that purportedly led to the injury. Alternately, he or she might offer an apology to the injured person. Apologies can be distinguished from other forms of accounting in that they acknowledge responsibility for the conduct that caused the harm. Accepting blame and expressing regret for one' s behavior signals a recognition of the norm or rule that was violated and of the harm caused to the other. 1 Such acknowledgment can be complicated in the context of litigation. When the offense is such that it raises the possible involvement of the legal system, defendants, defense counsel, and insurance companies have traditionally worried that apologizing will only make things worse for the defendant; specifically, that any apology will be viewed as an admission and will lead to more certain legal liability. 2 Indeed, there is evidence that although civil defendants, such as physicians in medical malpractice cases, may sometimes desire to offer apologies, they are also concerned that disclosure or acceptance of responsibility would increase the possibility for legal liability. 3 As a general matter, of course, an apology by a party to litigation is potentially admissible under the exception to the hearsay rule that allows admission of a party' s own statements. Other rules of evidence may prevent the admission of certain apologetic statements in some circumstances -for example, statements made in settlement discussions may be protected under Rule 408. However, apologies that are made outside of these contexts are potentially admissible. Consequently, many defendants avoid apologizing and are so counseled by their attorneys and insurers.
Despite the potential risks, however, there has been growing interest in the possibility that clients might benefit, legally and otherwise, from apologizing. 4 Indeed, empirical studies examining the impact of apologies in a variety of contexts have demonstrated a range of positive effects that flow from apologizing. These effects include more favorable attributions, more positive and less negative emotion for both apologizer and recipient, improved physiological responses for both parties, improved future relations, decreased need to punish, and more likely forgiveness. In addition to the potential physical, psychological, and relational benefits of apologies, commentators have argued that apologies have the potential to facilitate the settlement of legal disputes-breaking impasse to allow productive negotiation, allowing resolution to occur more quickly, addressing parties' non-legal concerns, or resulting in financial settlement terms that are more favorable to the one who has apologized.
Some proponents of encouraging apologies in litigation have considered how defendants who desire to apologize might do so "safely" given the patchwork of evidentiary protection traditionally available. One recommendation has been that defendants consider offering statements that express sympathy for the other party, but that stop short of admitting responsibility for having caused injury (i.e., "I'm sorry you were hurt" rather than "I am sorry I hurt you."). These sympathetic expressions are not complete apologies by most definitions-lacking, in particular, an acknowledgment of responsibility for the behavior that led to the harm. However, it is argued that by offering at least an expression of sympathy, defendants can reap some of the benefits of apologizing while simultaneously minimizing any increase in liability risk.
Concurrently, many states have recently enacted statutes that are intended to encourage and protect certain apologetic expressions by making them inadmissible in court. Massachusetts enacted the first statute preventing the admission of some apologies in 1986. 5 Since then, over two-thirds 6. NANCY BERLINGER, AFTER HARM: MEDICAL ERROR AND THE ETHICS OF FORGIVENESS 62 (2005 Patients and Relatives Taking Legal Action, 343 LANCET 1609 (1994) . of the states have followed suit and have enacted statutes that explicitly provide some apologies with evidentiary protection (see Appendix). Many of these statutes apply to civil litigation generally; others apply specifically to cases of medical error. In addition, these statutes vary as to the type of apologetic statements that are protected. For example, some statutes only prevent the admission of those statements that express sympathy (i.e., "I'm sorry that you were hurt."), while preserving the admissibility of any statement that acknowledges fault (i.e., "It was my fault."). Other statutes have gone further, also providing protection to statements that express "fault," "error," or "mistake." Still other statutes protect "apologies" without clearly defining the term. Proponents of these protected apologies suggest that if the law prevents the admission of apologetic expressions, defendants will be more likely to offer them. However, whether these apology statutes will result in more apologies and what form such apologies might take are open empirical questions. Many argue that apologies are impeded by the fear of litigation generally, and the fear that an apology will increase the risk of liability more specifically. However, other cultural and psychological barriers to apologizing operate as well. Apologies are difficult to make-admitting that one' s behavior has caused harm and apologizing for it is embarrassing and injurious to one' s pride. Nancy Berlinger recognizes the role that these other obstacles to apologies may play when she notes that "merely protecting apologies is not the same as encouraging them. Genuine apologies are never fun to make." 6 Critics of providing evidentiary protection for apologies recognize the possibility that allowing apologies to be introduced against the apologizer in a subsequent legal proceeding could have a "chilling effect" on such expressions of remorse, but argue that removing the legal consequences of apologizing would diminish the moral content of the apology. 7 Others, however, argue that even legally protected apologies are socially useful, can promote settlement, and should be encouraged (or at least not discouraged).
Recent empirical work has begun to explore the role of apologies in the civil justice system and to examine the nuances of the ways in which apologies may influence the resolution of legal disputes. This body of work suggests that apologies have a role to play in fostering settlement, but that the complexities of the apologies, the context in which they are offered, and whether the apology is being evaluated by a claimant, attorney, or judge, may moderate the ways in which apologies influence settlement.
I. CLAIMANTS AND APOLOGIES
As an initial matter, people anticipate that they would desire an apology if they were injured by another. A number of studies have found that medical patients report that they would want to receive an apology from their physician if the physician made a mistake. 8 In addition, studies that have asked litigants about their motives for bringing suit find that many of these plaintiffs believe that an apology from the other side is one factor that might have changed the course of the litigation. 9
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• Statements, writings, or benevolent gestures expressing sympathy or a general sense of benevolence relating to the pain, suffering or death of a person involved in an accident and made to such person or to the family of such person shall be inadmissible as evidence of an admission of liability in a civil action. MASS. GEN. LAWS ANN. CH. 233, § 23D (West 1986). • The portion of statements, writings, or benevolent gestures expressing sympathy or a general sense of benevolence relating to the pain, suffering, or death of a person involved in an accident and made to that person or the family of that person shall be inadmissible as evidence of an admission of liability in a civil action. A statement of fault, however, which is part of, or in addition to, any of the above shall not be inadmissible pursuant to this section. CAL. EVID. CODE § 1160(a) (2000). • In any civil action brought by an alleged victim of an unanticipated outcome of medical care, or in any arbitration proceeding relating to such civil action, any and all statements, affirmations, gestures, or conduct expressing apology, fault, sympathy, commiseration, condolence, compassion, or a general sense of benevolence which are made by a health care provider or an employee of a health care provider to the alleged victim, or a representative of the alleged victim and which relate to the discomfort, pain, suffering, injury, or death of the alleged victim as the result of the unanticipated outcome of medical care shall be inadmissible as evidence of an admission of liability or as evidence of an admission against interest. COLO. REV. STAT. § 13-25-135 (2003 Similarly, particular institutions have successfully adopted polices of disclosing errors, apologizing for them, and compensating for the resulting injuries. For example, at the Veterans Affairs Medical Center in Lexington, Kentucky, patients are informed that there has been an adverse event whether or not they are already aware that there has been an incident. If the hospital determines that there has been an error, an apology is proffered and an offer of settlement made. Since implementing this policy, the hospital reports that patients are less angry following adverse events and are more likely to maintain a good relationship with the hospital. The hospital also reports that cases settle more quickly, self-reporting of errors by the medical professionals has increased, the hospital has received positive publicity, and litigation costs have declined. 10 Other institutions (e.g., University of Michigan Health System, John' s Hopkins, Children' s Healthcare of Atlanta, Sturdy Memorial Hospital in Boston) as well as private insurers (e.g., COPIC) have adopted similar policies and report similarly positive results. 11 In addition to this data from the field, experimental research has provided insight into the processes by which apologies can influence the ways in which injured parties construe an injuryproducing incident and, thus, their willingness to settle. Specifically, these experiments find that apologies influence a variety of litigation related judgments and decisions, including the inclination to seek legal advice, the positions taken in settlement negotiations, and the likelihood of accepting a particular settlement offer.
In one study, Kathleen Mazor and her colleagues explored patients' decisions about whether to obtain legal advice following a medical injury. 12 Members of an insurance plan were asked to take the perspective of a patient who had been injured by a medical error. Participants were either told that following the error the physician provided little information and did not take responsibility for the error (the "nondisclosure" condition) or were told that the physician provided information about what had happened, apologized, and took responsibility for the error, and detailed steps that would be taken to prevent recurrence (the "full disclosure" condition). Patients who were told that the physician had provided full disclosure and an apology following the error expressed greater satisfaction and fewer negative emotions, reported more trust in the physician, were less likely to indicate that they would change doctors, and were less likely to indicate that they would seek legal advice in response to the incident than were patients whose physician had not disclosed and apologized.
Professors Russell Korobkin and Chris Guthrie conducted an experimental investigation of the effects of an apology on litigants' settlement decisions in a landlord-tenant dispute. 13 Participants were asked to assume the role of the tenant in a dispute between a landlord and tenant over a broken heater and to evaluate a particular offer of settlement from the landlord. Participants who were told that the landlord had apologized to them were marginally more likely to accept the landlord' s offer than were participants who had not received an apology.
Similarly, I conducted a series of studies to examine how laypeople in the role of an injured party respond to apologies in making settlement decisions. 14 Participants were asked to respond to a scenario in which they were injured in a bicyclepedestrian collision. The other party offered either a partial apology, which consisted of an expression of sympathy but no acceptance of responsibility, a full, responsibility-accepting apology, or no apology. Apologies, particularly those that accepted responsibility for having caused injury, favorably influenced a variety of attributions made about the situation and the other party, including perceptions of the character of and the degree of regret experienced by the other party, expectations about the way in which the other party would behave in the future, and expectations about the relationship between the parties going forward. Similarly, apologies influenced the emotions that participants reported they would feel-decreasing anger toward the other party and increasing sympathy for the other' s position. Full, responsibility-accepting apologies showed these effects consistently. Apologies that merely expressed sympathy were more context dependent, favorably influencing these attributions under some circumstances, but not in others.
These studies also found that apologies influence judgments that are directly related to legal-settlement decision making. Many studies have demonstrated that the value that a negotiator sets as his or her reservation price (or "bottomline"), the negotiator' s aspirations, and the negotiator' s judgment about what a fair settlement would entail, all influence Robbennolt, Apologies and Settlement Levers, supra note 14. Note, however, that an apology can be sincerely offered even though it is subject to a rule protecting it.
final negotiated outcomes. In my studies, there were circumstances under which claimants who received an apology had lower aspirations and set lower values for their judgments about what would be a fair settlement value. Similarly, apologies influenced how individuals evaluated a settlement offer in terms of its ability to make up for the harm suffered, how they appraised their need to punish the other party, and how they assessed their willingness to forgive the other party. Participants receiving apologies judged an offer as being more adequate, felt less need to punish the other party, and were more willing to forgive than were participants who did not receive apologies. Finally, full, responsibility-accepting apologies increased the tendency of recipients to accept a particular settlement offer. Interestingly, none of these judgments or decisions were systematically influenced by variations in the evidentiary rule governing apologies.
Thus, there is evidence that apologies are valued by claimants and that apologies may help to facilitate settlement. However, in addition to the hope that apologies may facilitate settlement, much concern has been expressed about the possibility that plaintiffs will be taken advantage of by insincere apologies or that plaintiffs are not attentive enough to law (e.g., evidentiary rules) and will improvidently forfeit legal entitlements. In particular, there is concern that plaintiffs will be "duped by communication strategies into relinquishing valuable legal rights, which can actually exacerbate the economic dimension of suffering." 15 While strategic or insincere apologies may still serve some goals that plaintiffs have (e.g., serving to acknowledge the wrong), such apologies may fail to serve other plaintiff goals (e.g., achieving a change in behavior).
If litigants are able to detect and reject insincere apologies, there might be less cause for concern. This is because the perceived sincerity of an apology can matter to its recipients. People do not have the same favorable responses to explicitly insincere apologies that they have to sincere apologies, 16 and insincere apologies may actually cause people to react negatively. 17 Thus, as Professor Dale Miller has argued, when injured parties "perceive apologies to be insincere and designed simply to 'cool them out,' they often react with more rather than less indignation." 18 It is not clear, however, how well injured litigants are able to detect and respond to insincerity, particularly when efforts are made to appear sincere. 19 On the one hand, claimants are sensitive to the differences in content conveyed by apologies that accept responsibility for having caused harm and statements that only express sympathy for injuries. 20 Similarly, the effectiveness of apologies is influenced by a variety of factors that might be seen as signals to the sincerity of the apology. Thus, apologies that include promises to forbear from similar wrongful conduct in the future, apologies that are accompanied by offers of compensation, and apologies that are properly timed all produce more favorable reactions than apologies without these features. These factors may operate, at least in part, by altering the perceived sincerity of the apology.
On the other hand, there is also evidence that people respond favorably even to apologies that seem to be insincere and that those who reject apologies, even unconvincing apologies, are judged less favorably than those who accept them. 21 Thus, an apology "script" that contemplates that an apology will be followed by acceptance of that apology may hold sway over apology recipients' behavior. In addition, norms of reciprocity may prescribe the acceptance of apologies. The reciprocity norm demands "that we should try to repay, in kind, what another person has provided us." 22 Concessions offered by one party to a negotiation trigger, under this norm, the obligation to make a reciprocal concession. If an apology offered by a defendant is viewed as a "concession," victims and observers may respond favorably because they feel an obligation to respond with a reciprocal "concession" of their own.
Finally, as noted above, there is no evidence that laypeople distinguish among apologies that are offered in the face of differing rules of evidence. 23 Litigants may focus on personal factors (e.g., this person must be sorry) to the neglect of situational factors (e.g., this apology didn't cost them anything) when making causal attributions about the apologetic behav-[T]here is evidence that apologies are valued by claimants and that apologies may help to facilitate settlement.
ior. Accordingly, they may not be sensitive to variations in the evidentiary value of apologies that result from these different evidentiary rules.
II. ATTORNEYS AND APOLOGIES
In any case, there is growing empirical evidence to support the notion that claimants tend to respond favorably to apologies offered in settlement negotiation. The litigants themselves, however, are not the only legal actors involved in legal-settlement decision making. Legal negotiation is often characterized by the involvement of attorneys in the negotiation process. While the client, not the attorney, is supposed to make the ultimate decision about whether to accept or reject a settlement offer, attorneys are likely to have considerable influence on the client' s settlement decisions. Clients look to their attorneys for advice and rely on them for knowledge of the substantive rules governing the case, their understanding of the processes involved, and their expertise as negotiators.
Given the presence of lawyers in much legal negotiation and their influence on client decision making, it is important to understand the effects that apologies might have on the settlement recommendations that attorneys make to their clients. Importantly, there are a number of reasons that attorneys might be expected to have different responses to apologies than do laypeople.
First, attorneys may respond differently to apologies for reasons attributable to their role as agent, rather than as a party to the underlying dispute. Attorneys as agents are likely to be more detached from the interpersonal aspects of the dispute as they have neither been injured nor alleged to have done the injuring, and the relationships at issue are not their own. This detachment may enable the attorney to manage the conflict in a way that avoids the barriers to settlement that may result from an emotionally charged atmosphere, and may also lead the attorney to respond differently than the client would have to the psychological and emotional aspects of the dispute and to place different emphasis on the importance of an apology. Moreover, recent research that has shown that observers are more likely to distinguish between sincere and insincere apologies than are the direct recipients of apologies. In contrast to direct recipients, observers do not feel obligated to credit insincere apologies, and when observers do reject such apologies they do not expect to be and are not judged more harshly. 24 Thus, the social constraints that may limit recipients' responses to apologies do not appear to operate the same way when it comes to third-party observers.
A separate set of role effects may be related to the ways in which attorneys are compensated. Plaintiffs' attorneys, who are often compensated by a contingency fee, may not be inclined to negotiate lower monetary settlements in light of apologies, while defense attorneys, who are more likely to be compensated by an hourly fee, may not be eager to speed settlement of a case with an apology. At the same time, however, it is argued that contingency fee lawyers have incentives to settle cases quickly, and apologies may be consistent with that end.
Second, there is evidence that attorneys are selected and trained to be more analytical and less emotional in their general approach to settlement than are their clients. 25 Of particular relevance to how attorneys and clients will respond to apologies in litigation, there is evidence that lawyers may be less influenced by concerns for equity or vindication and more concerned with expected value analysis in responding to settlement offers than are litigants. 26 Third, attorneys may have a more heightened focus on protecting legal rights than do their clients. Indeed, one study found that the lawyers studied believed that one of the most fundamental roles they served as legal professionals was their service as "watchdogs" who are concerned with protecting their clients' legal entitlements. 27 In particular, attorneys may have a better sense of the evidentiary value of an apology and may be more attuned to the ramifications of evidentiary rules prohibiting or allowing apologies into evidence than are their clients. Thus, the evidential value of an apology and the rules of evidence that determine an apology' s admissibility may have a relatively greater impact on how apologies are viewed by attorneys.
Using the pedestrian-bicycle accident scenario described above, I examined the effects of apologies on attorney perceptions and judgments. 28 The study asked attorneys to assume that they represented the client described in the scenario. Attorneys were then asked about their perceptions of the situation and to give their reservation prices, aspirations, and assessments of the fair settlement value of the case.
Attorneys' responses to apologies in the context of this case paralleled the responses of laypeople in previous studies in a number of ways. First, attorneys assessed apologies and the information communicated by the apologies in ways that were similar to the assessments made by claimants-assessing full, responsibility-accepting apologies more positively than they did partial, sympathy-only apologies and assessing both of these more positively than they did no apology. This suggests that attorneys and laypeople made similar judgments about the relative sufficiency of the different types of apologies and Importantly, there are a number of reasons that attorneys might be expected to have different responses to apologies than do laypeople.
that the apologies conveyed similar information to both groups about the degree to which the offender thought he or she was responsible, the offender's regret, the degree to which the offender would be careful in the future, the degree to which the offender's conduct was offensive, the degree to which the offender respected the client, and the offender's moral character.
In contrast, however, apologies had differing impacts on attorney and claimant evaluations of the offender' s responsibility, the client' s anger, their own sympathy for the offender, the client' s inclination to forgive the offender, and their own judgment that the offender should be punished. While claimants' evaluations tended to be more favorable to the offender following an apology, attorneys' evaluations were not influenced by apologies.
In addition, apologies influenced attorneys' settlement levers in ways that diverge from the ways in which apologies have been shown to influence claimants' settlement levers. Recall that apologies have been shown to decrease laypeople' s aspirations and estimates of fair settlement value under some circumstances. In contrast, attorneys whose clients received a full apology set somewhat higher aspirations and made somewhat higher estimates of a fair settlement value than did attorneys whose clients received no apology. For plaintiff' s attorneys, this pattern only held when the applicable evidentiary rule made such apologies admissible. That is, settlement levers were higher only when full apologies were offered and those apologies were not made inadmissible by the rules of evidence. This may suggest that attorneys are more attendant to the legal effects of the evidentiary rules than are litigants.
These findings suggest that attorneys have instincts about the functions of apologies that are different from the ways in which their clients react to apologies. Such a divergence is consistent with concerns about a disconnect between the perceptions and interests of attorneys and clients. Many commentators are concerned about the risk that attorneys' focus on the relevant legal rules will dominate the negotiation process and the ultimate settlement of the dispute, to the exclusion of the non-legal interests of the parties. In particular, many have argued that attorneys are inclined to dismiss apologies, despite evidence that they are valued by clients. This may lead attorneys on both sides to resist settlement or to push for trial where their clients might otherwise prefer to settle. Conversely, attorneys may not entirely understand their clients' or opposing clients' resistance to settlement in the absence of apologies. This may lead attorneys on both sides to dismiss claimant requests for apology and may result in a reduced ability to "bring [the] client along" to accept a settlement. 29 In addition, defense attorneys may advise their clients against apologizing because their perspective suggests that apologies will lead to less favorable settlement terms in addition to any increased liability risk. Any of these disconnects may interfere with attorneys' ability to settle cases to the best satisfaction of their clients.
At the same time, however, it is possible that that the differences in the ways in which apologies affect claimant and attorney settlement levers could serve to bring attorney and client expectations closer in line with each other. Many have argued that plaintiffs sometimes bring with them unrealistic expectations about the value of a case and that plaintiffs' attorneys work to manage such expectations and to "sell" proposed settlements to clients. If this is true, then a decrease in plaintiffs' aspirations and a corresponding increase in their attorneys' aspirations could serve to bring attorney and client aspirations closer together, at least in some cases.
Whether their differing responses to apologies ultimately push attorneys and clients closer together or pull them apart, such divergences are likely to affect the discussion between attorney and client about settlement. Thus, attorneys must give special consideration to how to appropriately advise clients about settlement when an apology is at issue, balancing respect for the interests that clients have that are addressed by apologies while also providing a perspective that helps clients to evaluate the credibility and legal consequences of an apology offered in the context of litigation.
III. JUDGES AND APOLOGIES
Judges, of course, also play a role in the settlement of cases. Thus, understanding the ways in which judges respond to apologies is also important. Like the attorneys described above, judges are trained as lawyers, are skilled analysts, and are attentive to legal rights and responsibilities. However, unlike attorneys who represent one side or the other, judges are neutral participants in the dispute.
Judge Andrew Wistrich and Professors Jeff Rachlinski and Chris Guthrie recently conducted a series of studies to examine the effect of apologies on trial judges' decision making. 30 In two studies, they asked judges to consider the details of a case and to give their assessment of the appropriate settlement value of the case. In both cases, the defendants admitted responsibility for having caused the injuries to the plaintiff, but disputed the amount of damages at issue. Half of the judges were told that the defendant had offered a full, responsibility-accepting apology to the plaintiff during the settlement conference. In both studies, an apology by the defendant did not influence the settlement values provided by the judges. In a third study, the researchers examined the effect of an apology on judges' inclination to discharge a debtor' s bankruptcy debt. Again, there were no effects of apology on judges' decisions. Thus, unlike other attorneys, judges did not appear to inflate their assessment of the appropriate settlement amounts in the face of an apology. Conversely, unlike claimants, judges did not appear to moderate their assessment of the appropriate settlement amounts in response to a defendant's apology.
One important caveat to note in this regard is that in each of these cases, all judges were told that the defendant had accepted responsibility for having caused the harm. To the extent that either attorneys' expectation of a higher settlement amount or claimants' expectation of a lower settlement are driven by the acknowledgment of responsibility attendant to a full apology, it remains unclear what effect an apology might have on judges' assessments in cases in which liability was not already conceded.
Just as it is important for attorneys to understand how their responses to apologies may differ from those of their clients, it is also important for judges conducting settlement conferences to understand how their responses to apologies may differ from both those of the parties and their attorneys. An awareness of the ways in which apologies are valued by parties and understood strategically by attorneys may enable judges to assist the parties in crafting effective settlements. For example, a judge might simply raise the possibility of an apology with the parties. Or, a judge might structure a settlement conference to provide a context within which a discussion of apologies can occur, paying attention to the functions of apologies for the various parties as well as to the legal implications of apologies.
A judge who introduces the possibility of an apology into the discussion ought to have an understanding of the relevant jurisdiction' s apology provisions (see Appendix). This knowledge of the relevant law, combined with an understanding of the potential value of apologies to claimants, the barriers to apologizing for defendants, the potential for manipulation posed by some apologies, and the differing perspectives of claimants, defendants, and attorneys, can position the judge to effectively guide the settlement discussions.
When considering whether to encourage an apology, attention ought to be paid to the context of the dispute. For example, while apologies may have beneficial effects regardless of the state of the evidence, apologies may be both quite valuable to claimants and less risky for defendants to offer when the evidence pointing to liability is relatively clear. Similarly, while apologies are potentially useful in disputes between relative strangers, apologies may be even more valuable and effective when the dispute at hand involves a close or a potentially ongoing relationship-for example, a doctor-patient relationship, a family relationship, or an employment relationship. Initial conversations might carefully explore the parties' willingness to offer or to receive apologies. The judge can listen for signals that one or both parties would be receptive to such an exchange. It may be wise to tentatively explore the possibility of an apology with the defendant before raising the matter directly with the plaintiff to avoid disappointment if it turns out that the defendant is adamantly opposed to offering one. Consideration might also be given to whether it might be appropriate and productive for both parties to apologize to each other.
In addition, appreciation of what makes an apology effective can be useful in guiding such discussions. Apologies that accept responsibility for having caused harm are more likely to have positive effects and to have bigger impacts than are expressions of sympathy. Apologies may be more effective when offered directly by a defendant to a plaintiff than when mediated through their attorneys. The timing of an apology is also an important consideration. However, the effects of timing on the effectiveness of apologies are complex. On one hand, an apology offered quickly after an injury has occurred may prevent an injury from developing into a grievance or conflict. On the other hand, an apology may ring hollow if it is offered too quickly and without reflection. By the time of a settlement conference, the possibility of an early apology may have passed. Nonetheless, it may be possible to jump start the negotiations with an apology that is offered early in the discussions. Importantly, however, experimental studies have found that apologies can be most satisfactory when the recipient has had a chance to express his concerns and the apologizer has been able to articulate an understanding of the nature of the offense and its consequences. 31 Thus, the judge might attempt to structure the discussion leading up to an apology with this in mind. Alternately, if it is not possible to secure an apology before reaching a financial settlement, it might be appropriate for a judge to introduce the possibility of arranging for an apology that would come after the financial terms of the deal have been agreed to in principle. 32 Judges might also consider mediation as a process within which apologies can be usefully addressed. Because many states provide that statements made in mediation are not admissible in subsequent legal proceedings, defendants and defense attorneys may be more comfortable offering apologies in mediation. Moreover, the mediation process was designed, in part, to allow parties to play a central role in the negotiation process and to determine for themselves the norms that would govern the resolution of their dispute.
In mediation, the parties themselves can participate directly in the settlement negotiation discussions, assisted by the mediator and while still being advised by their attorneys. A skilled mediator may be able to help create the opportunity for a discussion among the disputants that involves acknowledgment 96 Court Review -Volume 45
[I]t is also important for judges conducting settlement conferences to understand how their responses to apologies may differ from both those of the parties and their attorneys.
and apology, to facilitate that discussion, and to facilitate the negotiation that may need to occur between attorney and client. The process allows disputants to introduce non-monetary factors-such as apology-into the discussion. And, the attorneys are still available to advise clients as to the legal consequences of apologies or particular settlement proposals. Mediation, then, can provide either party with an occasion to communicate to the other side their desire to give or to receive an apology and can be a process that is designed to facilitate such conversations.
